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Listed companies may be liable to investors for misrepresentation. A causal connection between the investor's alleged harm and the misstatement or omission will need to be established for a successful damage claim. This article addresses causation, specifically the causal connection between the misstatement (or omission) and the investment decision. Proving this causal connection is often problematic, which raises the question how investors can be effectively protected without inviting excessive litigation. Recently, the Dutch Supreme Court has accepted an indirect causal connection as sufficient and has adopted a presumption on behalf of investors on favorable terms in a prospectus liability case. A showing of a material misstatement by investors activates the presumption. The Dutch Supreme Court justifies this by reference to the Prospectus Directive, which it interprets as requiring an effective protection of (potential) investors. The influence of the Prospectus Directive on the law of causation can be relevant for other European jurisdictions as well. The approach to adopt a presumption based on European disclosure directives could extend beyond prospectus liability cases to all lawsuits alleging misrepresentation on the secondary market. These developments are discussed and a comparison is made between the law of the Netherlands, the US and Germany. 
Introduction
Listed companies may be liable to investors for misrepresentation. Lawsuits alleging misrepresentation are common in both Europe and the United States.
In European jurisdictions, misrepresentation may be the result of the publication of a misleading prospectus, misleading (annual, half-yearly or quarterly) financial reports, misleading interim management statements and other ad hoc statements, or a failure to disclose inside information which directly concerns the company. A successful damage claim requires, among other things, that causation between a misstatement (or omission) and the alleged harm is established. Causation is a complicated subject, especially when applied to misrepresentation claims.
2
This article addresses causation, specifically the causal connection between the misstatement (or omission) and the investment decision. Proving this causal connection is often problematic, which raises the question how investors can be effectively protected without inviting vexatious litigation and an undesirable expansion of liability for listed companies. The Dutch Supreme Court recently handed down an important decision on causation in the World Online case 3 , dealing with prospectus liability. As will become clear later in this article, an indirect causal connection was considered sufficient and -more importantly -a presumption of a causal connection was adopted on behalf of investors on favorable terms. A showing of a material misstatement is sufficient to activate the presumption. It is very interesting that the Dutch Supreme Court justifies this by reference to the Prospectus Directive 4 of the European Union. According to the court, this directive requires an effective protection of investors under the rules of national law. I believe the influence of the Prospectus Directive on substantive law of causation can be relevant for other member states of the European Union as well. Even if legislation or case law may formally require investors to prove causation, presumptions may assist them considerably. Moreover, the approach could extend beyond pros-pectus liability cases to all lawsuits alleging misstatements on the secondary market, because disclosure requirements on the secondary market are also based on European directives aiming at investor protection.
I first discuss causation in misrepresentation cases in general ( § 2). As we will see, case law usually requires a causal connection between a misstatement and the investment decision. I address two more specific questions with respect to this causal connection: how indirect may it be ( § 3)?; and how should the burden of proof be divided between investors and the issuer ( § 4)? The answer to these related questions is very important for the effectiveness of the protection of (potential) investors. A comparison will be made between the law of the Netherlands, the United States and Germany.
Causation in misrepresentation cases

The general framework: cause in fact and legal cause
Under the law of most jurisdictions, establishing causation is a two-step procedure. In the Principles of European Tort Law (PETL) the first step is indicated as the sine qua non rule (art. 3:101) and the second step as the scope of liability (art. 3:201).
5 A different terminology may also be used in jurisdictions, such as cause in fact or "but for" causation for the first step, and legal or proximate cause for the second step. 6 The first step consists of the inquiry whether the tort was a necessary condition (condition sine qua non) for the harm of the injured party: would the harm also have resulted in the hypothetical case that the tort would not have occurred? Often this inquiry involves uncertainty about the hypothetical state of the world that would have occurred absent the tort. If the injured party has the burden of proof with respect to cause in fact, then he may face a difficult hurdle. Courts may accept a reasonable degree of certainty as sufficient, or use techniques such as presumptions to relieve the investor's burden of proof.
The second step deals with the question whether and to what extent the harm may be attributed to the tortfeasor. The answer to this question may depend on factors such as: (i) the foreseeability of the damage to a reasonable person at the time of the activity, (ii) the nature and the value of the protected interest, (iii) the basis of liability, (iii) the extent of the ordinary risks of life, and (iv) the protective purpose of the rule that has been violated (see art. 3:201 PETL).
The causal connection between the misstatement and the investment decision
How is the general framework of causation applied to misrepresentation cases? In answering this question, I will first focus on the law of the Netherlands, in particular the recent World Online decision 7 on prospectus liability. Comparative analysis with the law of the United States and Germany is conducted in the following paragraphs.
In the Netherlands, there are no specific statutory provisions on causation in misrepresentation cases. Recently, the Dutch Supreme Court provided some guidance in the World Online decision. World Online was an internet provider which obtained a listing in 2000. It was accused of issuing a misleading prospectus for its initial public offering and publishing misleading ad hoc statements.
In his concluding argument to the Supreme Court, the Advocate General Levinus Timmerman stated that in prospectus liability cases, cause in fact requires a causal connection between the misstatement and the investment decision. He compared this to the Anglo-American concept of reliance 8 and the German concept of haftungsbegründende Kausalität
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. 10 The Dutch Supreme Court agrees with the Advocate General that a causal connection between the misstatement and the investment decision is required. It does not offer any guidance on other aspects of causality, such as the question whether it needs to be shown that the share price was distorted by the misstatement, and whether and to what extent the harm may be attributed to the party responsible for the misrepresentation (legal cause).
In the remainder of this paper, I would like to address two related issues with respect to the requirement of a causal connection between the misstatement and the investment decision. The first is how the causal connection can be shown (see infra § 3). Is it necessary that the investor has read the information document himself (which will often not be the case), or is a more indirect causal connection sufficient? This is also a normative question, to be analyzed under the heading of legal cause or the scope of liability. A second issue is how the burden of proof with respect to the causal connection should be divided (see infra § 4). The discussion of these two issues will cover both prospectus liability cases and other secondary market liability claims.
An important theme in the next two paragraphs will be effective investor protection. Requiring each investor to show a direct causal connection is in practice very likely to shut the door to a successful damage claim. It would also hinder procedures aiming at collective redress by investors or their representative organizations. As we will see, the European disclosure directives (the Prospectus Directive 11 , the Transparency Directive 12 and the Market Abuse Directive 13 ) can be interpreted as requiring effective investor protection under the rules of national law (see infra § 4.1).
3 Effective protection (I): how indirect may the causal connection be?
Dutch law
As I have observed, the Dutch Supreme Court requires a causal connection between the misleading prospectus and the investment decision in the World Online decision 14 . However, the Supreme Court acknowledges that the investor may not actually have read the prospectus. The influence of the misstatement on the investor can also have been indirect, through advices or prevailing opinions in the market, which in turn were brought into existence by the misleading statement. It seems that the Supreme Court accepts this indirect influence as a sufficient causal connection. Finally, it is relevant to note that the Supreme Court adopted a presumption of the causal connection between the misstatement and the investment decision, based in part on the Prospectus Directive (see infra § 4.1). This means that the issuer will have to show that the investor did not rely directly or indirectly (through an advisor or prevailing opinions in the market) on the misleading prospectus at the time of purchase.
With respect to lawsuits alleging misleading statements or omissions on the secondary market, it is likely that the Supreme Court will also in principle require a causal connection between the misstatement/omission and the investment decision. Equally, such a causal connection can probably be adopted if the investor only relied on the misstatement through advices or prevailing opinions in the market. It is uncertain whether a presumption of causation will be adopted in these cases, but this is certainly possible (see infra § 4.1).
US securities law
In the United States, claims with respect to a misleading registration statement 15 can be based on s. 11 Securities Act 1933. In the United States an investor does not need to show reliance in case of a damage claim based on s. 11 Securities Act 1933. However, an investor who knew of the untruth or omission has no claim. Looking beyond how the burden of proof is allocated, it therefore seems that any form of indirect reliance is enough for a damage claim. 16 If the investor acquires the security after the issuer has made generally available to its security holders an earning statement covering a period of at least twelve months beginning after the effective date of the registration statement, the right of recovery shall be conditioned on proof of reliance. However, reliance may be established without proof of the reading of the registration statement. 17 If investors sue the issuer on the basis of s. 12(a) Securities Act 1933 for publishing a misleading prospectus, reliance is also not an element of the claim.
Claims may also be based on § 10(b) of the Securities Exchange Act 1934 and SEC Rule 10b-5 promulgated thereunder. Usually, this is the basis for claims with respect to securities trading on the secondary market, but the claim may also deal with a misleading prospectus. Reliance is an element of the claim, 18 although commentators have argued that this is not obvious. 19 The test is whether the investor has relied on the misleading information at the moment he acquired the shares, in the sense that he would not have acted (i.e. purchased) had he known the truth. 20 In Supreme Court allowed investors to show reliance indirectly with respect to securities traded on public and efficient markets. It suffices that an investor relied on the integrity of the market price. The idea behind this approach is that on a sufficiently efficient market, publicly available information -including misleading information -will be reflected in the market price. Therefore, an investor who purchases or sells shares relying on the integrity of the market price, indirectly relies on the material misrepresentation. Under certain conditions, investors can profit from a (rebuttable) presumption of reliance (see infra § 4.2). Briefly stated, the investor needs to show a material misstatement on an efficient market.
It is conceivable that an investor did not rely on the integrity of the market price. If this is the case, the investor has no claim under SEC Rule 10b-5. From the Basic decision, it is not completely clear what is meant by the integrity of the market price. It may refer to (i) a market price that corresponds to the underlying fundamental value of the security, or (ii) a market price that is the result of the publication of timely, non-misleading information. In the Basic case, the Supreme Court gives an example of nonreliance by referring to an investor who believed that a target company (Basic) that denied merger negotiations was in fact involved in such negotiations. If such an investor hence believed that the Basic stock was artificially underpriced, but sold his shares nevertheless because of other unrelated concerns, e.g., potential antitrust problems, or political pressures to divest from shares of certain businesses, he could not be said to have relied on the integrity of a price he knew had been manipulated. This example seems to illustrate that the Supreme Court has the second meaning of integrity in mind. 22 However, justice White appears to favor the first meaning of integrity in his dissenting opinion. He mentions several examples of investors not relying on the integrity of the market price: a plaintiff who decides, months in advance of an alleged misrepresentation, to purchase a stock; one who buys or sells a stock for reasons unrelated to its price; one who actually sells a stock "short" days before the misrepresentation. . However, a case can also be made that the Supreme Court uses the first meaning, looking at the references to lower court decisions and parliamentary documents. See 485 U.S. 224, 244 ("The market is (. . .) informing him that given all the information available to it, the value of the stock is worth the market price"; "(. . .) purchasers generally rely on the price of the stock as a reflection of its value"; 485 U.S. 224, 246 ("competing judgments of buyers and sellers as to the fair price of a security brings (. . .) about a situation where the market price reflects as nearly as possible a just price").
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It is questionable whether these investors have not relied on the integrity of the market price, if one adopts the second meaning indicated above.
German law
In Germany, liability for misstatements in a prospectus can be based on general civil law (allgemein-zivilrechtliche Prospekthaftung) or the specific provisions in the Stock Exchange Act (BörsenGesetz). In practice, claims are usually based on the BörsenGesetz, so I will limit my discussion to these claims. German law requires a causal connection between the misleading statement and the investment decision (haftungsbegründende Kausalität). However, § 45 of the BörsenGesetz contains a presumption on behalf of investors (see infra § 4.3). It is clear from that provision that a claim does not exist if the securities have not been acquired on the basis of the prospectus, or if the investor knew about the fraud when he acquired the security. According to legal scholars, the prospectus only needs to be mitursachlich for the acquisition, i.e. there must have been some causal connection. 23 A causal connection is also accepted if the investment decision was based on a so called Anlagestimmung. This is not an exact legal term, but a psychological term. 24 It refers to the fact that the publication of a prospectus can induce a sentiment that can persuade investors to buy the security. Finally, it seems that relying on an advisor may also establish the requisite causal connection. In the Securenta case 25 , an advisor had misinformed the investor on the basis of a false prospectus. The Bundesgerichtshof accepted that there can be a causal connection between the false prospectus and the investment decision. Although the claim was based on general civil law ( § 826 Bürgerliches Gesetzbuch or BGB) in stead of the specific provisions of the BörsenGesetz, it may be argued that a similar argument can be made for a claim based on the latter provision.
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Secondary market liability claims may flow from a number of statutory provisions. First, there are the claims for violation of the obligation to disclose current reports (Ad-hoc-Publizität). Liability of the issuer for unlawful delay in the ad hoc disclosure of insider information which directly applies to it, can be based on § 37b Wertpapierhandelsgesetz (WpHG). According to that provision, a claim is not available for an investor who knew of the insider information at the time of the transaction. According to some German scholars, even if not knowing about the insider information was grossly negligent, this still does not exclude a claim. 27 A liability claim for publication of misleading insider information which applies directly to the issuer, can be based on § 37c WpHG. The claim is available for investors who relied on the truth of the insider information and -as in § 37b WpHG -did not know of the untruth. There is no statutory presumption of causation under these provisions. There is discussion among German scholars about the Schutzzweck (protective purpose) of § § 37b and 37c WpHG: is it price integrity, or enabling informed decision making? In the first case, reliance on the integrity of the market price could justify a claim based on the out of pocket loss (Differenzschaden) 28 , i.e. the difference between the price at which the transaction occurred and the more favorable hypothetical price at which it would have occurred. A causal connection would only be required between the unlawful behavior and the investment decision at the given price. 29 In the second case, a causal connection would be required between the unlawful behavior and the investment decision itself. In such cases, rescission or recessionary damages could be claimed. Claims for violation of the Ad-hoc-Publizität can also be based on general civil law (the Bürgerliches Gesetzbuch, BGB). An investor in principle needs to show a causal connection between the unlawful behavior and the investment decision. There is no statutory presumption on behalf of investors as in prospectus liability cases. A causal connection can only in exceptional cases be based on an Anlagestimmung (the concept developed for prospectus liability cases), because ad hoc statements are much more limited in scope than a prospectus, see infra § 4.3. The Bundesgerichtshof has explicitly rejected the idea that reliance on the integrity of the market price would be a sufficient causal connection, in fear of boundless expansion of liability. 30 Secondary market liability claims can also flow from violations of the Regelpublizität (periodic financial reports) or non-mandatory publication of misleading statements. In such cases liability claims will have to be based on general civil law. Again, it seems the investor will have to show an actual causal connection between the unlawful behavior and the investment decision. 
Comparative conclusions and comments
What to think of these Dutch, US and German approaches? I believe it is common to the legal systems of the Netherlands, the US, and Germany that a claim fails if an investor knew or believed that the company was misleading the market. It does not matter whether the claim deals with primary or secondary market liability. This result is not unacceptable, as the investor did not rely on the misstatement. 31 The observation that a claim must fail for an investor in case of nonreliance, does not fully answer the question how direct the causal connection should be for a successful damage claim. To put it differently, what is "justifiable" reliance? Of particular interest is the case of an investor X who only in a very general way relied on the integrity of the market price, i.e. he did not read the prospectus or secondary market corporate statement, did not consult an advisor and had no knowledge of prevailing opinions (flowing from the misstatement) in the market. He may have bought the security because he just thought it would be a good investment, based on his own view of future developments, technical analysis or a computer algorithm. My guess would be that -at least in secondary market liability cases -many investors resemble this investor X. Let us further assume that the fraud distorted the market price at which the investor bought the security, so that such an investor can actually said to be harmed by the fraud.
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The Dutch World Online case may imply that such an investor X has no claim, because causation is considered absent (assuming that the issuer can prove this mere general reliance when rebutting the presumption of causation between the misstatement and the investment decision). In this sense, I feel that Dutch law is too strict. Why would one want to deprive such an investor X of his claim? Perhaps, one could argue that one may expect from an investor that he reads and investigates information which is published by the issuer. But this is out of line with reality, especially for retail investors. 33 Another argument not to award damages to such an investor may be that the protective purpose of 
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Liability for Misrepresentationdisclosure rules (the Schutzzweck) is to enable investor to make an informed decision, not to promote price integrity. However, it will be far from clear that enabling the investor to make an informed decision is the only goal of disclosure rules in all jurisdictions. For example, in the Netherlands it is not. In my opinion, investors should be able to rely on the integrity of disclosure by issuers. I feel that it enhances confidence in the proper functioning of securities markets if investors are always protected, except for the case where they knew the statement was misleading at the moment of the transaction. 34 One may argue that the rationale for such a rule is stronger for misstatements in a prospectus than for (secondary market) ad hoc misstatements, because a prospectus aims at directly selling securities 35 and has a broader scope. However, assuming that the market price was actually distorted by the misstatement as we do here, would it not be better to allow a damage claim in secondary market cases as well? Not only would the investor be compensated for his actual losses, but allowing such claims may also deter issuers from publishing misleading statements. The US regime of s. 11 and s. 12(a)(2) Securities Act 1933 seems more favorable than Dutch law, as it (appropriately) only refuses to give a damage claim to an investor who knew the information was false. Our investor X will be protected. The US "fraud on the market" theory for secondary market claims based on SEC Rule 10b-5 is less clear on the position of investor X. The concept of reliance on the integrity of the market price is somewhat unclear in the US, as I have illustrated above. If it means that an investor has a claim if he relied on the fact that the market price reflects timely, non-misleading information, I believe the "fraud on the market" theory is optimal (as investor X would be protected). However, if reliance on the integrity of the market price means that an investor must have believed that the market price corresponded to the underlying fundamental value of the security, I believe it is too strict. I cannot think of convincing reasons why an investor should have believed that the market price corresponds to the underlying fundamental value. On the contrary, usually investors will buy a security because they believe that the security is undervalued and sell because they believe it is overvalued. This is how the securities markets work.
How does German law deal with the position of the investor X? First, let us have a look at prospectus liability claims based on the BörsenGesetz. Looking beyond the way the burden of proof is allocated, it seems German law will deprive investor X of his claim. Apparently, the investor must have read the prospectus, relied on an advisor, or relied on an Anlagestimmung. However, it should be admitted that in practice issuers will rarely be able to rebut the presumption of causation. 38 The position of investors with respect to (secondary market) liability claims may be difficult. Not only can they not profit from a statutory presumption of causation, but an Anlagestimmung may not easily be assumed. This would imply that the most indirect form of reliance by investor X would not provide a successful damage claim. We have seen that the Bundesgerichtshof has explicitly rejected reliance on the integrity of the market price as a sufficient basis for causality under § 826 BGB in fear of excessive litigation. As I have argued above, this line of reasoning is not very appealing. Only if it is true, as German scholars have argued, that reliance on the integrity of the market price is acceptable at least with respect to claims under § § 37b and 37c WpHG (allowing a damage claim based on the out of pocket loss), investor X would be protected. 
Dutch law
Under Dutch law, an injured investor in principle has the burden of proving cause in fact. This applies to both primary market and secondary market liability claims. It is not required that there be 100% certainty that the harm is caused by misrepresentation. Usually it is assumed that a reasonable degree of certainty is sufficient. Moreover, the judge could use techniques such as presumptions to relieve the investor's burden of proof.
As we have seen, the Dutch Supreme Court requires proof of a causal connection between the misstatement and the investment decision in the World Online decision 39 on prospectus liability. It acknowledges that proof of this causal connection is problematic, because an investor will in general be guided by a multitude of considerations. Moreover, often it will not be possible to show that the investor actually took notice of the misleading statement, and less so that he was actually influenced by it. The influence can also have been indirect, because the investor relied on advices or prevailing opinions in the market, which in turn were brought into existence by the misleading statement. According to the Supreme Court, these problems of proof may have as a result that the protection of investors which was envisioned by the Prospectus Directive 40 in practice becomes illusory. The Supreme Court notes that the preamble of the Prospectus Directive explicitly mentions protection of (potential) investors as one of the objectives. Moreover, the Prospectus Directive requires a prospectus to contain all information necessary to enable investors to make an informed assessment of the position of the company. Thus, the court argues that strict compliance with this directive and the national implementing rules may be required. The Supreme Court also notes that the Prospectus Directive does not harmonize the civil liability of the issuer for misleading statements in the prospectus, but does require member states to make sure that national statutory provisions on civil liability apply to those who are responsible for the information in the prospectus (art. 6(2) Prospectus Directive). Thus, an effective protection of investors according to the rules of national law is required. With a view to this effective protection and taking into account the intended protection of (potential) investors by the Prospectus provisions, the Supreme Court relieves the burden of proof. This is done by accepting as a "point of departure" (which I will call a presumption for simplicity) that a causal connection between the misleading prospectus and the investment decision exists. The Supreme Court also says that this means that but for the fraud the investor "would not -or in case of purchase on the secondary market: not or not under the same conditions -have entered into the purchase of the securities." Apparently, the court sees a distinction between what primary and secondary market purchasers would have done, but for the misstatement. 41 According to the Supreme Court, the judge may conclude that the point of departure does not apply. He may reach this conclusion based on the arguments that have been put forward by the parties (whereby the facts underlying these arguments should be made plausible by the most appropriate party), the nature of the misleading statement(s) and further available information. For example, the Supreme Court argues that the presumption does not apply if the investment decision was taken before the misleading statement became public. Moreover, the Supreme Court explains that nonreliance is more likely for a professional than for a nonprofessional investor, given the professional's knowledge of and experience with analyzing information and the relevant market.
Currently, it is not certain whether this approach may extend beyond prospectus liability claims to other secondary market liability claims. As we have seen, the Supreme Court justifies the presumption by referring to the Prospectus Directive and the need for effective protection of investors. I would expect the court to rule in a similar way when issuers violate periodic disclosure requirements. In the preamble (nr. 1) of the Transparency Directive 42 that contains such requirements, it is noted that "[t]he disclosure of accurate, comprehensive and timely information . . . builds sustained investor confidence and allows an informed assessment . . . This enhances both investor protection and market efficiency.". Investor protection is thus considered important by the European legislator not only when a prospectus is issued, but also afterwards. The Transparency Directive moreover provides that member states shall ensure that their laws, regulations and administrative provisions on liability apply to the issuers, or the persons responsible within the issuers (art. 7). Thus, one could again argue that an effective protection of investors is required according to the rules of national law. 43 Finally, the problems of proof that the investor faces in secondary market liability cases with respect to the causal connection between the misstatement and the investment decision, are no different than in prospectus liability cases. These problems of proof may have as a result that the protection which was envisioned by the Transparency Directive in practice becomes illusory. The line of reasoning that was used by the Supreme Court for prospectus liability cases therefore extends quite naturally to claims with respect to misleading periodic reports.
Finally, one may wonder whether the line of reasoning by the Dutch Supreme Court extends to claims for violation of the obligation of (immediate) ad hoc disclosure of inside information which directly concerns the issuer. In the Netherlands, civil liability is possible in such cases. This obligation is based in part on the Market Abuse Directive 44 , which aims to combat insider trading. The Dutch legislator accepts a wider aim, namely the promotion of transparency and price integrity. Again, one could argue that on these grounds the Supreme Court may adopt a similar presumption of reliance. The Supreme Court may also accept a presumption for a different reason. It is difficult in omission cases -nondisclosure of a material fact -for an investor to show that he relied on what was not said. As we will see below in US securities law, a presumption of reliance applies in pure omission cases there. The Dutch Supreme Court may also be susceptible to this line of reasoning.
US securities law
As we have seen, if a damage claim is based on s.11 or 12(a)(2) Securities Act 1933, reliance is not an element of a claim. The defendant may try to show nonreliance, though. In this respect, US securities law is very investor-friendly.
In case of misleading statements on the secondary market, investors will usually want to sue issuers on the basis of SEC Rule 10b-5. Reliance is an element of a claim, i.e. the investor needs to show reliance. Two exceptions have been created in the jurisprudence of the US Supreme Court, in the form of presumptions of proof.
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Failure to disclose First, in cases involving primarily a failure to disclose, positive proof of reliance is not a prerequisite to recovery. This was decided in Affiliated Ute v.
United States
46
. All that is necessary is that the facts withheld be material in the sense that a reasonable investor might have considered them important in the making of his decision. This obligation to disclose and this withholding of a material fact establish the requisite element of causation in fact. The rationale for his decision is that it is difficult to prove a "speculative negative", namely that the investor relied on what was not said. An appellate court has later decided that the Affiliated Ute presumption should not be applied to cases that allege both misstatements and omissions unless the case can be characterized as one that primarily alleges omissions.
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Fraud on the market presumption of reliance As we have seen above, in Basic v. Levinson 48 , the Supreme Court allowed investors to show reliance indirectly, by their reliance on the integrity of the market price. Transactions on modern securities markets differ significantly from face-to-face transactions. Analyzing the way active securities markets function, the Supreme Court argues that a rebuttable presumption of reliance can be adopted if an investor alleges and proves: (1) that the defendant made public misrepresentations; (2) that the misrepresentations were material; (3) that the shares were traded on an efficient market; and (4) that the plaintiff traded the shares between the time the misrepresentations were made and the time the truth was revealed. The rebuttable presumption of reliance adopted in Basic was essential to facilitate securities class actions in the US, because requiring individualized proof of reliance would effectively bar class actions from proceeding. It has allowed investors to act as a "private attorney general" 49 . Soon after Basic, the number of fraud on the market suits rose dramatically, which resulted in strong criticism on securities class action lawsuits. It led US Congress to adopt the Private Securities Litigation Reform Act of 1995 (PSLRA). 50 However, Basic's presumption of reliance was left intact.
It seems that the background for the fraud on the market theory is the efficient market hypothesis (EMH). 51 Simply put, the EMH posits that an ordinary investor cannot make trading profits on the basis of new information, because that information is already reflected in the market price. 52 In Re PolyMedica There are three major versions of the hypothesis: "weak", "semi-strong", and "strong".
Weak EMH claims that prices on traded securities reflect all past publicly available information. Semi-strong EMH claims both that prices reflect all publicly available ECFR 3/2011 Liability for MisrepresentationSecurities Litigation 53 it was decided by the First Circuit, following finance literature, that an efficient market is "one in which the market price of the stock fully reflects all publicly available information". With the words "fully reflects", the court means that the market incorporates new information in the market price with a certain speed ("informational efficiency"), not that the information is incorporated both quickly and correctly according to finance theory ("fundamental efficiency"). The required speed is such that ordinary investors cannot make trading profits on the basis of such information. The appellate court's definition of an efficient market and its application in the case have been (sharply) criticized, for being too strict. 54 Moreover, legal scholars have criticized the requirement of an efficient market itself as a precondition to the application of the fraud on the market presumption of reliance. 55 I will return to this point in the comparative conclusions below.
There has been controversy in the US over the Fifth Circuit's decision in Oscar Private Equity Investments v. Allegiance Telecom
56
. It was argued by the Fifth Circuit that in securities class actions, "loss causation" (i.e. a drop in the value of the stock after disclosure of the truth 57 ) needs to be shown at the class certification phase by a preponderance of all admissible evidence before a presumption of reliance can be adopted. 58 Commentators and other courts have argued that this decision is out of line with Basic v. Levinson. 59 I believe that is true.
The presumption of reliance can be rebutted. According to the Supreme Court in Basic, "any showing that severs the link between the alleged misrepresentation and either the price received (or paid) by the plaintiff, or his decision to trade at a fair market price, will be sufficient to rebut the presumption of reliance". One example mentioned by the Supreme Court is that the market price would not have been affected by the misrepresentations because market makers were privy about the truth. Another example is that news credibly enters the market and dissipated the effects of the misstatements, so that those who trade shares after the corrective statements would have no direct or indirect connection with the fraud. Finally, the Supreme Court argues that defendants could rebut the presumption of reliance as to investors who would have divested themselves of their shares without relying on the integrity of the market. I have already discussed this example above.
The fraud on the market theory cannot be applied on the primary market, as it is not considered an efficient market. 60 Some courts have created other constructions 61 , but these will not be discussed here. It seems logical that investor will make a damage claim based on s. 11 or 12(a)(2) Securities Act 1933 in such cases, so that reliance is not an element of the claim.
German law
The BörsenGesetz ( § 45) contains a presumption of a causal connection between the misleading statement and the investment decision (haftungsbegrün-dende Kausalität) on behalf of investors. It is clear from that provision that a claim does not exist if the securities have not been acquired on the basis of the prospectus, or if the investor knew about the fraud when he acquired the security. As we have seen, an indirect causal connection is accepted in German law. Therefore, the presumption is not rebutted if the prospectus was merely mitursachlich for the acquisition. 62 If it was not mitursachlich, for example when the investor did not know of the prospectus, then the presumption is rebutted. Indirect reliance is also accepted on the basis of an Anlagestimmung (investment mood), making it more difficult for the issuer to rebut the presumption. Case law has not clearly established when an Anlagestimmung can be assumed, but it is probably limited to the six month period after admission of the securities to the exchange. 63 Finally, the defendant might not succeed in rebutting the presumption if an investor relied on an advisor, as we have seen above in the Securenta case 64 .
There are no statutory presumptions with respect to causation in secondary market liability cases. In its ComROAD decisions 65 , the Bundesgerichtshof argued that the concept of an Anlagestimmung which is used in prospectus liability cases to relieve the burden of proof cannot be carried over to tort liability under § 826 BGB to create a presumption. In the ComROAD case, grossly incorrect current reports had been published. The question was whether causality between the current reports and the investment decision of the injured investor could be established. The court observes that the investment decision of a potential share purchaser is an individual choice whose composition is not open to observation, but that is influenced by a multiplicity of rational and irrational factors, in particular also by speculative elements. According to the court, there can be no circumstantial evidence (Anscheinsbeweis) which creates a specific presumption that people will have a certain type of comportment in certain situations. Current reports usually deal with new information which can be relevant for a swift individual investment decision, but they are as a rule not suited to create an Anlagestimmung. Nevertheless, the court does not exclude that in a certain case the positive signals flowing from a current report can create a real Anlagestimmung. However, even in such cases one may not use a mode of observation that rests on a schematic, fixed period to form a judgment on its nature and duration. According to the Bundesgerichtshof, the lower court had assumed an Anlagestimmung on insufficient grounds. The assumption was not based on a concrete and thorough market analysis of the ComROAD shares. The Bundesgerichtshof could not accept the assumption by the lower court that an Anlagestimmung was present for two years after the introduction of the shares, given the high volatility of the shares. The Bundesgerichtshof also points at the many factors that influence the share price, by referring to its Infomatec decision 66 . In that decision, the court argued that the effect of positive information will decrease after its publication. In any case, an Anlagestimmung will end when in the course of time other factors which are relevant for the valuation of the securities become more important. The court gives the example of a significant change in the stock market index, the state of the economy, or new company information (such as annual, half-yearly or quarterly accounts, or a new ad hoc statement).
German scholars have argued that a particular presumption can be justified with respect to misleading or omitted current reports under § § 37b and 37c WpHG, namely that investors relied on the fact that all the information that should be disclosed is completely reflected in the market price. Such reliance on the integrity of the market price could then justify a claim based on the out of pocket loss (Differenzschaden) . 67 This line of reasoning appears to be inspired by the American fraud on the market theory.
Comparative conclusions and comments
Prospectus liability cases
Dutch, US and German law all relieve investors with respect to the burden of proving a causal connection between a misleading prospectus and the investment decision. Where there are statutory presumptions of proof in the US and Germany, there is a judicial presumption in the Netherlands.
Although all three jurisdictions use presumptions, there may be differences in how issuers can rebut the presumption in these jurisdictions. First, we need to remember that there could be differences in how direct reliance should be for a successful damage claim (see supra § 3). Where in the US any form of direct or indirect reliance is sufficient, this may not be the case in the Netherlands and Germany, where an investor needs to have relied on opinions in the market (Netherlands), an Anlagestimmung (Germany) or an advisor (Netherlands and Germany). In my opinion, the American way is to be preferred (see supra § 3.4). A second difference is that in the Netherlands, the Supreme Court has decided that the presumption may be rebutted for professional investors more quickly than for retail investors. It is uncertain to what extent such a rule also applies in the US and Germany. Nevertheless, the intuition seems to make sense.
Secondary market cases
Differences between the three jurisdictions appear to be larger for lawsuits alleging misleading statements or omissions on the secondary market. As we have seen above, there are no statutory presumptions available in any of the jurisdictions, so the courts have had to rely on their own wits. 67 Hammen, in Bankrecht und Bankpraxis (Köln, Bank-Verlag) Rn. 7/788m and 7/790a (Oct. 2010).
ECFR 3/2011 Liability for Misrepresentation
First, there is a distinction in the US between pure omission cases and other cases. A presumption of reliance is available for investors in these omission cases. In other cases, the US Supreme Court uses the fraud on the market presumption of reliance. The distinction between pure omission cases and other cases is not explicitly made in Germany and the Netherlands. However, I feel that the intuition behind the presumption in omission cases is convincing.
One of the most remarkable conditions for the fraud on the market presumption of reliance to apply, is that investors need to show that the market is (informationally) efficient. Such an approach is unknown in the Netherlands and Germany. In my opinion, this focus by (lower) US courts on market efficiency is ungainly. Requiring proof of market efficiency severely complicates the proceedings. It is very difficult or even impossible to test whether the market price fully reflects all publicly available information. Moreover, market efficiency as defined by economists is not required for the price of a listed security to be influenced by misleading statements. 68 It that sense, following the US example does not seem attractive for European jurisdictions; it may be at odds with the European requirement of effective investor protection.
One may wonder how the German approach relates to the fraud on the market theory. In Germany, the courts have been conservative with respect to damage claims. The Bundesgerichtshof has explicitly rejected the fraud on the market theory for claims under § 826 BGB. We have seen that reliance on an Anlagestimmung (investment mood) cannot easily be accepted. Only for purchases and sales following shortly after a misleading current report, there appears to be some likelihood that investors can show reliance on an Anlagestimmung. It has been questioned whether the theory of the Anlagestimmung is really suited for relieving the burden of proof in case of misleading ad hoc statements. 69 According to some scholars, a presumption should be available that investors relied on the integrity of the market price under § § 37b and 37c WpHG. In such cases, investors could then probably recover out of pocket losses. 70 If a strict form of market efficiency as in the US is not required, I believe such an approach could be acceptable.
The line of reasoning by the Dutch Supreme Court in prospectus liability cases may provide a third way to deal with causation in lawsuits involving a misstatement or omission on the secondary market. It may be argued that the problems of proof and the requirement of effective protection of investors in the Transparency Directive and the Market Abuse Directive merit the adoption of a presumption of causation between the fraud and the investment decision. 71 One could imagine that -just as in prospectus liability cases -a presumption would be adopted if a material misstatement or omission is shown by investors. It is not necessary that the presumption is a good reflection of how investment decisions are actually taken, as the German Bundesgerichtshof seems to require in the ComROAD decision (see supra § 4.3). It could just be an act of juristic grace.
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Perhaps one may fear that such an approach would be too liberal and open the door to an undesirable amount of securities litigation, especially when there are procedures for the collective redress of investment losses. I think this fear is legitimate. Securities litigation should not work as an insurance policy for investors. However, the extent to which this fear is justified may also depend on the proper measure of legally recoverable damages (and the way to prove damages). For example, if legally recoverable damages are curbed as in the United States (Rule 10b-5 cases) to the residual drop in value of the stock after disclosure of the truth 73 , this would limit the amount of the damage claim.
I would favor an approach that is a little stricter for investors. In my opinion, a presumption of causation between the unlawful behaviour and the investment decision could be adopted if investors show with a reasonable degree of certainty that the market price was distorted by the misstatement or omission. In such cases it is likely that sophisticated investors have actually been misled, so it seems (factually or at least normatively) acceptable to apply the presumption that there is a causal connection between the unlawful behavior and the invest- Cir. 2006 ) ("It is only after the fraudulent conduct is disclosed to the investing public, followed by a drop in value of the stock, that the . . . investor has suffered a "loss" that is actionable after the Supreme Court's decision in Dura").
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Liability for Misrepresentationment decision of the individual investor. 74 This approach is probably more liberal than the approach of the German courts from the investor's perspective, for there may be cases where a presumption can be used even if there is no clear Anlagestimmung (e.g. omission cases). It is not necessarily stricter than the US approach in Basic v. Levinson. Investors need not show that the market was efficient, because the price can also be influenced on an inefficient market. My approach differs somewhat from the rule in Oscar
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. In that case, it was required of investors to show a drop in the value of the stock after disclosure of the truth ("loss causation") before a presumption of reliance can be adopted. As legal scholars in the US have observed, there may be clear indications that the market price was influenced by the fraud, but it may be hard to show exactly when the fraud dissipated the price. 76 Therefore, requiring evidence of loss causation before a presumption of reliance/causation is adopted, may be too strict.
Conclusion
I have addressed the requirement of causation in misrepresentation cases, specifically the causal connection between the misstatement and the investment decision. Proving this causal connection is often problematic, which raises the question how investors can be effectively protected without inviting excessive litigation. The analysis was conducted from the perspective of Dutch, US and German law, for both primary and secondary market liability claims.
A first question that has been analyzed is how direct the causal connection should be for a successful damage claim. In other words, what is "justifiable" reliance? Is it required that an investor has read and relied on the misleading statement, or is it sufficient that he relied on advices, opinions in the market or even the integrity of the market price? We have seen that indirect forms of reliance are accepted in all three jurisdictions, but the Netherlands and Germany do not seem to allow reliance on the integrity of the price as the US does. 77 I have argued that investors should be able to rely on the integrity of disclosure by issuers (on both the primary and secondary market), and hence 74 I do not argue here that applying such a presumption necessarily implies the availability of a rescissionary remedy for the investor. The scope of liability may be more limited, taking into account the protective purpose of disclosure rules and the nature and remoteness of the damage. also on the integrity of the market price (see supra § 3.4). Such reliance could justify a damage claim based on the out of pocket loss. 78 Another question that has been analyzed is whether and under what conditions a presumption of proof should be used on behalf of investors. We have seen that the Dutch Supreme Court, recognizing problems of proof, has accepted a presumption on favorable terms for prospectus liability cases. A material misstatement or omission is sufficient to activate the presumption. The adoption of the presumption was in part motivated by referring to the Prospectus Directive which requires an effective protection of investors. We have seen that the line of reasoning of the court extends quite naturally to claims dealing with the violation of ad hoc disclosure obligations and misleading periodic reports on the secondary market. These disclosure obligations are based on European directives requiring effective investor protection as well. One may wonder whether it is too investor-friendly if this approach is extrapolated to lawsuits alleging a misstatement or omission on the secondary market, inviting excessive litigation. No efficient market would be required as under the US fraud on the market theory. Nor would there have to be an Anlagestimmung (the German concept of an investment mood). I have argued for a stricter approach (see supra § 4.4), implying that a presumption may be adopted if investors show with a reasonable degree of certainty that the market price was distorted by the misstatement or omission. Under such a condition, the difficulties with the concept of an efficient market as in US case law are avoided. The concept of an Anlagestimmung, which according to some German scholars is not very suitable for relieving the burden of proof in lawsuits alleging misleading ad hoc statements, need not be used. But as a showing of price distortion is not always easy, excessive litigation can be avoided.
78 I do not argue here that the out of pocket loss is the proper scope of liability, which could be curbed further.
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